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Abstract

Title The creation of measures to protect prosecutors' discretion in
criminal proceedings
Field Politics

Name Mr. Naris Chamnanchanan Course NDC Class 65

This research was motivated by the Constitution of the Kingdom of
Thailand, B.E. 2560, Section 248, which stipulates that the Attorney General has the
duties and powers as provided in the constitution and law. The prosecutors are
independent in considering and making orders in cases and in performing duties
expeditiously and justly and without any prejudice as well as the Public Prosecutors
and Public Prosecutors Act B.E. 2553 (2010) section 21 stipulates that prosecutors are
free to consider cases and perform duties in accordance with the constitution and
the law honestly and fairly. However, section 22 of such Act stipulates only that the
discretion of the Public Prosecutor in ordering cases and performing duties under
Section 21, which has been justified, shall be protected is not enough to protect the
prosecutor's discretion in criminal proceedings. Therefore, it is necessary to impose
appropriate measures to protect the discretion in criminal proceedings so that the
prosecutor is independent in criminal proceedings and can perform his duties
without fear of harm or persecution or being sued in a criminal, civil or administrative
case later. This is to ensure the provision of justice to the people and to protect the
interests of the nation which will result in law enforcement being fair according to
The Rule of Law and also in line with the 20-year National Strategy (2018-2037).

In this research, the researcher collected the primary and secondary
data by studying the Constitution of the Kingdom of Thailand, relevant laws and
regulations, judgment of the Thai Supreme Court including articles and documents in
both Thai and foreign languages regarding the guidelines for ensuring the
independence of Thai prosecutors under the International Cooperation Rules and the
guidelines for the protection measures of the United States Attorney General
together with guidelines for securing the independence of Thai prosecutors from the
principles of Thai law applicable to other officials performing their duties under the
given laws. After that, a comparative analysis and synthesis of theoretical data and
principles were performed including information collected from in-depth interviews
with 10 prosecutors who are highly experienced in criminal prosecution and have

practical prosecution skills. When input the collected data into the Lykke's Formula



model in formulating strategies it was found that the problem could be solved by
guaranteeing the independence of the Thai prosecutor. However, according to the
Public Prosecutors and Public Prosecutors Act, B.E. 2553 (2010), section 22 is still
insufficient to protect the exercise of discretion in criminal proceedings and the
performance of duties of the public prosecutor. Therefore, Section 22 must be
amended to contain the following statements: “The public prosecutor's discretion in
ordering cases and performing duties under section 21, when reasonable justifications
have been given, shall be protected against criminal, civil, administrative and any
other cases in any way related to it.” The researcher hopes that this research will be
useful and practical because it is necessary to ensure the independence of Thai
prosecutors in criminal proceedings and it is very important in the country's judicial
process so that the 20-year National Strategy (2018-2037) on the issue of creating
opportunities and equality in society and balancing and developing the public
administration system is effective. It will enable victims, accused and defendants to
receive legal assistance from the government with fairness and equality which result
in making the applicable laws modern, universally accepted and effective on a par
with other civilized countries. It will also enable Thai prosecutors to exercise their
discretion in the criminal proceedings independently in order to ensure the justice

for the nation and the people.
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sranguangluigant Mlvszuunisdiduaivesinglutlagtuldiuasululianuddy
fundn Due Process 3silimsuingmanedunsesdnsiifeadoslunfionguazavdiainim
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2 Guidelines on the Role of Prosecutors 1990 (United Nation), section 14-16.
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soillenitu fyauardineundngruiissms waedvmanadunisideindunerundngiu
fidefouarsuileld mnnenundnliifomenanuddunistesdslifioswndtu Snitamase
segzalunsanliuafengdenisdestlilinasfiiaoenuennieluanneiundngiusessu
ogiann” vail ununlunsdsafergrirezldnafidadsfleandodliflosduidunird
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iuﬂ’liﬂﬁ]ﬁmﬁmﬁLLazmaﬂwmwmam@wmﬁﬂmiLLasrggﬂwmmﬁwé’ﬂmimﬁmﬂﬁ
Faazusnfinrsansioly

1. nsldnasntaniuafony1vaedens U mMAINII%IIINS

wazUsenAluLASaINSANDING Y

nsldnasitialunisatliuafiongvesdenislulssnaansige aninsias
Ussinaluniednsandinge dveazdealnedue feellil

1.1 msldnasniianiiuafiangnvasdemslulszmaansnvaianins

A1UNUTENTFIFNVRIUTENAANS1901UINT Crown  Prosecution

Service (CPS) ldUsznalduszanadimiudunis (Code for Crown Prosecutors) Wi CPS
IFusenaliuszanadmiusensfielidonsidilundninaivas uuinislunisfinnsan
Fadnuiuad wiiudazeafaiideifiandefiunndneiu uififlosdusznevuasndninauiialy
ddufindefuiianunsasmualisenisinnsaiteduneudnils Ussanadmiusonislé
fuualidnisdesiinnsandnilaedade 2 wdninmel Usenisuwsn  18un ndnino
WeUMng1U (Evidential Test) wag Usznisiiaes léun ndninasiusylowiansisay (Pubic
Interest) 18 guN157ABINIITAUIARAIUNGNLN UANSIUNSNFIUADY NINARLINEIUNSNFIU
Lineflasdunisdesdslines Inslidesiiadmansenuanuisusivenisnserii wie
wlgureiaag19la LANINNEIUNTNFIUNN0ITEN15ADINITUINYN (HIUNSNLN U9

# Guidelines on the Role of Prosecutors 1990 (United Nation), section 14.
* Standards of Professional responsibility and Statement of the Essential

Duties and Rights ofProsecutors (International Association of Prosecutors) 1999, section 4.2.
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Tudunuanunsoldlumaldviold Famerundngruuegwenaldulagliveunieditym
nsfuiislugrus duneruuenid venaintdudesfinnsuniiwerundnguduidivn
indefie Inefinnsanfeiiugulssfivemen anudesloniidefiovemeundngiu uaz
Aideiioveslimaneuegiomn
1.1.2 nénnaa lun1swansanmanysslawlansnsae (Public Interest
Test)
dedunisfinrsandauiumdninusingundnguuds senns
Fesfiasumdnuselovdamsneneuiiasdand vinnsflesadliduuselonidearsisne
Somadesddlifiosudiaffinanagiingruvdngiuiisane Jadeuselemiassue fiaed
walvidunisdailes 1wy pufioussvesnanseyinin Famnmaiminwadnyazimunlny
wiln finsldensviornugunsdlunsnseyiiie nseviiased ntnay gresminseyinin
Tngerfesuranthiviensnsgyimnuiinlaglasnseslinou daduussloviasised
somsliifundnlunisfiansandsldfles idu mnmafininwiadnumaszaslnuiies
Sntios msnseiinlneddRnegadman anudomes (udemlddouse) atuiios
dnter Jrewniiongunn grosnliudludereimiudeneuds niensilosafiasnssnuse
anusfuAesUsing viderudiiusseninsUssine [Hudu
1.1.3 Uszanadmiusenisnaumeisndudulunsufdanu
uenaINUszanadmiusunIsasMmuAndnInasinsiaNsandend
V838815 Uszanadenaaninaeinuinialndenisujiadedidenielunan1su )i
sef@eadueivu nsudslimtinauasuaiudnideusdeamununisilesnd uay
wueaflunsafiupfuesdunishinag
1.1.4 ns3avinalenisaiiuad (Legal Guidance)
cps. lddmigilonsdniuadifielrsonislfdunumidlunns
firsandsafuazdiduailuaa sisdl msfinsanufofnugionisdiiund eseglutedy
Y83Us8UIRdMTUBEN1TAE glon1saluadlanimuakwImisudanisaniiuaaly
azBenuenfuiarUszLAM WU SgPu iiesnane dudu ewnens wandlend dnning

7 a a I o £ £ Y £ o
99 Legsiug, YAnA lEuugns war quna Wuddugns, seuuduns
29N : NTUNNUNIUAT. (LONFNITANTBUTUUNUIMTNUYRTTTUNGNENT “DUn15AenIn”
U 23 W.A. 2546). M 1-12.
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yn3n delng silmdening sloniiu 95193 suandn 01350y auduiles aaiaiAeafiu
madonds uazorvgnssueewianed Wudu uonandugiionisduiuaidniauuamis
Tumsweund msufdfdensiu msujdideddesmuazdias msfiansanvassdanin
mMsfasanmeunan s nadanissneiles midaendaning wazuuU fURiARuIs
finsanadlumandndulunsduiuaivessenslidnie
1.2 msldgaentaniiiuafangrvasdenisuszmaluiaiadnsandingy
naninaueinisidnaeiidadiiuafietgy1vesdenisuseinaluinIadnsan
99N Y ANUNTARYNNINTEUN Igievadd
1.2.1 msldnasniiantiuanayivesdenislulssmanniaidey
n1sldnasiidalunisaliunfiotgyrvesdunisunaide dn1s
USuugalaeindnnisifedfiuyssmaans1ve1andnsunly fie vidn Realistic Prospect of
Conviction tnilaufu The Code for Crown Prosecutor 2004 AnuUsEaanN158sARY8Y
drtinausenisuwisUssmannadefivygfiin “To be satisfied that there is sufficient
evidence to provide a realistic prospect of conviction against an accused on a
particular charge. They must consider what the defense case is maybe and how it is
likely to affect the prosecution case” siai titelimssnduadludusonisanunsavuzad
Tuduenaifiuty waznN1sUTul gedenanyilinan1saiuafve sdenisivsednsain
wardugvsraifindy’ dsesdnsdensineemiulfdudusuulunsusulsmsufiao
ol ez limnzaslunsisduldlusamalnesioly
1.2.2 msldpasntialumsaiiuafangivasdenisludszmagadns
an AUy ALIUIZIMATeINd (Lego Panel on Administration
of Justice and Legal Services Prosecution policy and guidelines on the “public interest
test” in some common law jurisdictions) tadaUssyuuleuIen1sUfuRuvedenis
8044 (Prosecution Policy) e uil 17 nanau 2543 Tagldneszideufstunisdeniiennn
Pldndnauientulsemeanstenandng fevidn Realistic Prospect of Conviction willeufiu
The Code for Crown Prosecutor 2004° uanmnﬁiﬁmﬁﬁﬁ@zﬂ&mwizmm&iaamé’qlﬁ’m
sufeunagndnnasiisafundnaalseloviasnsne Tagldinnguasssifeuresdiinem
Somsvaneusammndundnlunsmalsunedeteluil
1.2.2.1 Uszaadmivduns Code for Crown Prosecutors (CPS)
VIFINNUIINTUIU TN AT VRN

* cps Malaysia, Azmi Bin Ariffin, Deputy Public Prosecutor, State Legal
Advisor's Office, Malaysia, EFFECTIVE ADMINISTRATION OF THE POLICE AND THE
PROSECUTION IN CRIMINAL JUSTICE IN MALAYSIA, 4/11/2552.

* (Online)Available : http://www.leaco.hk/yr00-01/english/panels/ajls/papers
/b522803.pdf. 4/11/2552, 2566.


http://www.leaco.hk/yr00-01/english/panels/ajls/papers%20/b522803.pdf.%204
http://www.leaco.hk/yr00-01/english/panels/ajls/papers%20/b522803.pdf.%204
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' “Uszananguungisiansananueny eIy’ uns 163.
* John H. Langbein, Comparative Criminal Procedure: Germany, p. 468.
avsu Saulndng, “nguinisasivy : n1sAvyaR,” 213a15ldemans.
12 (§unew 2524), win 75.
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1.1 §1u9d0UaIUARDIEY1 AL US. Attorney Manual
9-2.010 Investigations Fetmualisanisanunsasuaildlaediaeuaiuniies nsedsliy
WHNIUADUAIUIINYWUILFSY 19U FBI, Bureau of Alcohol, Tobacco and Firearms 141
Junnauasuaiusuiudensiagegneldnisauauveddenis
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9
wa 1

NOMUNETBNINTUIANUDIYIVBINTAFE A .A.1958 11931 40 FaUgygdn “dunissudrias

o

o '

ynduagAnanmeaziansanvaniiunisednlsiuasamnduasAnaninuiusaly”

[

undggiRnenanidunisnamannisldnaiitdalunisdsrfvesdanisuaz daniselsumanande
g1uaveInguineiilunisdesiag (Classements sans suite) WeingUUszuas 4,000,000 A

AusAves Tauvadan, “gafidalunisdsluflesainiyavesdenisly
anigenisnt’, nsasifaans. 10 (aanaw 2521) : 160.

» Philip A. Guentert, Roles of Prosecutor and Police : the American/Federal
Model (USA: Resident Legal Advisor U.S. Embassy Bangkok, 2009), p. 45 - 48.
36
Ibid.
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