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*Government Regulation No.57 of 2010 on the Merger, Consolidations and
Acquisition of Shares that May Result in Monopoly or Unfair Business Competition Practice.

'Section 36 “Law No. 5 of 1999 regarding the Ban on Monopolistic Practices and
Unfair Business Competition”. (Online). Available : http://www.globalcompetitionforum.org/

regions/ asia/Indonesia/uu_monopoli_(english)1.pdf, 1999. (@MANUIN V)
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1. Law No. 40 of 2007 Regarding Limited Liability company

Article 89

(1) GMS to approve Mergers, Consolidations, Acquisitions, or Demergers, to
file applications for the Company to be declared bankrupt or extensions of its period of
incorporation, and to wind up the Company may only be held if in the meeting at least % (three
quarters) of the total number of shares with voting rights are present or represented in the GMS
and the resolution shall be lawful if approved by at least % (three quarters) of the number of votes
cast, unless the articles of association specify a quorum to be present and/or provisions
concerning the requirements for adoption of GMS resolutions which are higher.

(2) In the event that the quorum contemplated in paragraph (1) cannot be
achieved, a second GMS may be held.

(3) The second GMS contemplated in paragraph (2) shall be lawful and entitled
to adopt resolutions if in the meeting at least 2/3 (two thirds) of the total number of votes with
voting rights are present or represented in the GMS and the resolution shall be lawful if approved
by at least % (three quarters) of the number of votes cast, unless the articles of association specify
a quorum to be present and/or provisions concerning requirements for the adoption of GMS
resolutions which are higher.

(4) The provisions contemplated in Article 86 paragraphs (5), (6), (7), (8), and
(9) shall apply mutatis mutandis to the GMS contemplated in paragraph (1).

(5) The provisions contemplated in paragraphs (1), (2), and (3) with regard to
the quorum to be present and/or provisions concerning requirements for the adoption of GMS
resolutions also apply to Public Companies in so far as it is not provided otherwise in legislative

regulations in the field of capital markets.
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Article 123

(1) The Board of Directors of the merging Company and surviving Company
shall compile a draft Merger.

(2) The draft Merger contemplated in paragraph (1) must contain at least:

a. the name and domicile of each Company in the Merger;

b. the reasons and explanations of the Board of Directors of the Companies
in the Merger and the Merger requirements;

c. procedures for the valuation and conversion of shares in the merging
Company into shares of the surviving Company;

d. the draft for any amendment of the articles of association of the surviving
Company;

e. the financial reports contemplated in Article 66 paragraph (2) subparagraph
a covering the last 3 (three) financial years from each of the Companies in the Merger;

f. the plans for continuing or terminating the business activities of the
Companies in the Merger;

g. a pro forma balance sheet of the surviving Company in accordance with
accounting principles generally applied in Indonesia;

h. method of settlement of the status, rights and obligations of the members
of the Board of Directors, Board of Commissioners and employees of the merging Company;

i. method of settlement of the rights and obligations of the merging Company
against third parties;

j. method of settlement of the rights of shareholders who do not agree to
the Merger of the Companies;

k. names of the members of the Board of Directors and Board of Commissioners
and the wages, honoraria, and allowances for members of the Board of Directors and Board of
Commissioners of the surviving Company;

1. estimated period for implementation of the Merger;

m. report on the circumstances, development and results achieved of each of

the Companies in the Merger;
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n. main activities of each Company in the Merger and changes which
occurred in the current financial year; and

0. details of problems arising during the current financial year which affected
the activities of the Companies in the Merger.

(3) The draft for the Merger contemplated in paragraph (2) shall, after obtaining
the approval of the Board of Commissioners of each Company, be submitted to the GMS of each
Company to obtain its approval.

(4) Apart from the provisions in this Act, certain Companies in Mergers will
also need prior approval from the relevant government agencies in accordance with the provisions
of legislative regulations.

(5) The provisions contemplated in paragraphs (1) to (4) shall also apply to
Public Companies in so far as legislative regulations in the field of capital markets do not provide
otherwise.

Article 124

The provisions contemplated in Article 123 shall mutatis mutandis also apply to
consolidating Companies.

Article 125

(1) Acquisitions shall be done by means of acquisition of shares already issued
and/or to be issued by the Company via the Company’s Board of Directors or directly through the
shareholders.

(2) Acquisitions may be done by legal entities or by individuals.

(3) The acquisitions contemplated in paragraph (1) are acquisitions of shares
which cause the passing of control over the Company.

(4) Acquisitions by legal entities in the form of a Company [sic], the Board of
Directors before performing the legal action of acquisition must be based on [sic] a GMS
resolution which fulfils the quorum and provisions on conditions for adoption of a GMS
resolution as contemplated in Article 89.

(5) In the event that the Acquisition is performed through the Board of
Directors, the acquiring party must present its intention of performing an Acquisition to the Board

of Directors of the Company to be acquired.
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(6) The Board of Directors of the Company to be acquired and the acquiring
Company with the approval of their respective Boards of Commissioners shall compile a draft
Acquisition containing at least:
a. name and domicile of the acquiring Company and the Company to be
acquired;
b. the reasons and explanations of the Board of Directors of the acquiring
Company and the Board of Directors to be acquired;
c. the financial reports contemplated in Article 66 paragraph (2) subparagraph
a for the most recent financial year of the acquiring Company and the Company to be acquired;
d. procedures for valuation and conversion of shares of the Company to be
acquired into exchange shares if payment for the acquisition is to be made by shares;
e. the number of shares to be acquired;
f. preparation of funding;
g. pro forma consolidated balance sheet of the acquiring Company after the
Acquisition compiled in accordance with accounting principles generally applied in Indonesia;
h. method of settlement of rights of shareholders who do not agree to the
Acquisition;
i. method of settlement of the status, rights and obligations of members of
the Board of Directors, Board of Commissioners, and employees of the Company to be acquired;
j. estimate of the period of implementation of the Acquisition, including the
period for granting a power of attorney from the shareholders to the Company’s Board of
Directors to assign shares;
k. draft of any amendment of the articles of association of the Company
resulting from the Acquisition.
(7) In the event of shares being acquired directly from shareholders, the provisions
contemplated in paragraphs (5) and (6) shall not apply.
(8) The acquisition of shares contemplated in paragraph (7) must be subject to
the provisions of the articles of association of the Company to be acquired concerning the transfer

of rights over shares and contracts made by the Company with other parties.
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Article 127

(1)  GMS resolutions regarding Mergers, Consolidations, Acquisitions, or
Demergers shall be valid if adopted in accordance with the provisions of Article 87 paragraph (1)
and Article 89.

(2) The Boards of Directors of Companies in Mergers, Consolidations, Acquisitions,
or Demergers must publish an abstract of the draft in at least 1 (one) Newspaper and publish it in
writing to the employees of the Company in the Merger, Consolidation, Acquisition, or Demerger
no later than 30 (thirty) days before the invitations to the GMS.

(3) The publication contemplated in paragraph (2) must also contain notice that
interested parties may obtain the draft Merger, Consolidation, Acquisition, or Demerger at the
Company’s office as from the date of its publication to the date on which the GMS is convened.

(4) Creditors may submit objections to the Company within a period of not more
than 14 (fourteen) days after the publication contemplated in paragraph (2) with regard to the
Merger, Consolidation, Acquisition, or Demerger in accordance with the draft.

(5) If within the period contemplated in paragraph (4) no creditors have submitted
any objection, the creditors will be deemed to have approved the Merger, Consolidation Acquisition,
or Demerger.

(6) In the event that a creditor’s objection as contemplated in paragraph (4)
cannot be resolved by the Board of Directors as of the date on which the GMS is convened, the
objection must be presented in the GMS in order to find a resolution.

(7) Until the resolution contemplated in paragraph (6) is achieved, the Merger,
Consolidation, Acquisition, or Demerger cannot be performed.

(8) The provisions contemplated in paragraphs (2), (4), (5), (6), and (7) shall
apply mutatis mutandis to publication in the context of Acquisition of shares directly from
shareholders in the Company as contemplated in Article 125.

Article 128

(1) Draft Mergers, Consolidations, Acquisitions, or Demergers approved by the
GMS shall be set forth in a deed of Merger, Consolidation, Acquisition, or Demerger made before

a notary in the Indonesian language.
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(2) Deeds of acquisition of shares directly from shareholders must be stated in a
notarial deed in the Indonesian language.

(3) The deeds of consolidation contemplated in paragraph (1) shall serve as the
basis for making the deed of establishment of the Company resulting from the Consolidation.

Article 133

(1) The Board of Directors of a Company surviving a Merger or the Board of
Directors of a Company resulting from a Consolidation must publish the result of the Merger or
Consolidation in 1 (one) or more Newspapers within no more than 30 (thirty) days as from the
date the Merger or Acquisition comes into effect.

(2) The provisions contemplated in paragraph (1) also apply to the Boards of

Directors of Companies whose shares are acquired.
2. Law No. 5 of 1991 Regarding The Ban On Monopolistic Practices

and Unfair Business Competition

Article 28

(1) Entrepreneurs are prohibited from conducting merger or dissolving companies
that might cause monopolistic practices and/or unfair business competition.

(2) Entrepreneurs are prohibited from acquiring shares of other entrepreneurs if
the said action can cause monopolistic practices and/or unfair business competition.

(3) More detailed provisions concerning prohibited merger of companies as
referred to under Paragraph (1) of this article, and provisions concerning acquisition of company
shares as referred to under Paragraph (2) of this article, are stipulated in the government
regulation.

Article 29

(1) Merger of the companies or acquisition of shares as referred to under Article
28, causing its assets value and/or sales value to exceed a certain amount, must be reported to the
Commission at the latest within a period of 30 (thirty) days after the merger or acquisition takes
places.

(2) Provisions regarding determination of the assets value and/or sales value and
procedure of reporting as referred to under Paragraph (a) of this article are stipulated in the

government regulation.
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Article 36

Authorities of the Commission are:

a. receiving reports from the public and/or entrepreneurs concerning allegations
of monopolistic practices and/or unfair business competition;

b. conducting investigations on allegations of any business activity and/or actions by
entrepreneurs that might cause monopolistic practices and/or unfair business competition;

c. conducting investigations and/or examination on allegation cases of
monopolistic practices and/or unfair business competition reported by the public or by
entrepreneurs or based on the findings by the commission as a result of its investigation;

d. concluding the results of the investigation and/or examination whether there
is any monopolistic practices and/or unfair business competition or not;

e. summoning entrepreneurs alleged to have violated the provisions in this law;

f. summoning and bringing witnesses, expert witnesses and anybody considered
knowing of any violation to the provisions in this law;

g. requesting assistance from the investigators to bring the entrepreneurs, witness,
expert witness or anybody as referred to under Paragraph e and f of this article, who are not
willing to fulfill the summon by the Commission to appear;

h. requesting information from the Government agency with regard to the
investigation and/or examination of the entrepreneurs violating provisions in this law;

i. obtaining, investigating and/or evaluating letters, documents, or other evidence
for the purpose of investigation and/or examination;

j. deciding and determining if there is any loss or not suffered by other
entrepreneurs or the public;

k. notifying the Commission’s decision to the entrepreneurs alleged of
conducting monopolistic practices and/or unfair business competition;

1. imposing and administrative sanction to the entrepreneurs violating provisions

in this law.
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Article 44

(1) Within a period of 30 (thirty) days counted from the date the entrepreneurs
receive notification of the Commission’s decision as referred to under Article 43, Paragraph (4)
above, the entrepreneurs shall be obligated to carry that decision and deliver the implementation
report to the Commission.

(2) Entrepreneurs may submit a position of objection to the District Court within
a maximum period of 14 (fourteen) days upon receiving notification of the Commission’s
decision.

(3) Entrepreneurs who do not submit a petition of objection within a period as
referred to under Paragraph (2) of this Article shall be regarded as to have accepted this
Commission’s decision.

(4) If provisions as referred to under Paragraph (1) and Paragraph (2) of this
article are not carried out by the entrepreneurs, the Commission shall hand over the said decision
to the investigators for investigation pursuant to the existing law.

(5) The Commission’s decision as referred to under Article 43, Paragraph (4)

constitutes a preliminary evidence which is sufficient for the investigators to conduct investigation.
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1. Companies ACT (Chapter 50)
Power to acquire shares of shareholders dissenting from scheme or contract
approved by 90% majority
215. (1) Where a scheme or contract involving the transfer of all of the
shares or all of the shares in any particular class in a company (referred to in this section as the
transferor company) to another company or corporation (referred to in this section as the
transferee company) has, within 4 months after the making of the offer in that behalf by the
transferee company, been approved as to the shares or as to each class of shares whose transfer is
involved by the holders of not less than 90% of the total number of those shares (excluding
treasury shares) or of the shares of that class (other than shares already held at the date of the
offer by the transferee company, and excluding any shares in the company held as treasury
shares), the transferee company may at any time within 2 months, after the offer has been so
approved, give notice in the prescribed manner to any dissenting shareholder that it desires to
acquire his shares; and when such a notice is given the transferee company shall, unless on an
application made by the dissenting shareholder within one month from the date on which the
notice was given or within 14 days of a statement being supplied to a dissenting shareholder
pursuant to subsection (2) (whichever is the later) the Court thinks fit to order otherwise, be
entitled and bound to acquire those shares on the terms which, under the scheme or contract the
shares of the approving shareholders are to be transferred to the transferee company or if the offer
contained 2 or more alternative sets of terms upon the terms which were specified in the offer as
being applicable to dissenting shareholders.

(2) Where a transferee company has given notice to any dissenting
shareholder that it desires to acquire his shares, the dissenting shareholder shall be entitled to
require the company by a demand in writing served on that company, within one month from the
date on which the notice was given, to supply him with a statement in writing of the names and

addresses of all other dissenting shareholders as shown in the register of members, and the
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transferee company shall not be entitled or bound to acquire the shares of the dissenting
shareholders until 14 days after the posting of the statement of such names and addresses to the
dissenting shareholder.

(3) Where, in pursuance of any such scheme or contract, shares in
a company are transferred to another company or its nominee and those shares together with any
other shares in the first-mentioned company held by the transferee company at the date of the
transfer comprise or include 90% of the total number of the shares (excluding treasury shares) in
the first-mentioned company or of any class of those shares, then —

(a) The transferee company shall within one month from the
date of the transfer (unless on a previous transfer in pursuance of the scheme or contract it has
already complied with this requirement) give notice of that fact in the prescribed manner to the
holders of the remaining shares or of the remaining shares of that class who have not assented to
the scheme or contract; and

(b) Any such holder may within 3 months from the giving of
the notice to him require the transferee company to acquire the shares in question, and where a
shareholder gives notice under paragraph (b) with respect to any shares, the transferee company
shall be entitled and bound to acquire those shares on the terms on which under the scheme or
contract the shares of the approving shareholders were transferred to it, or on such other terms as
are agreed or as the Court on the application of either the transferee company or the shareholder
thinks fit to order.

(4) Where a notice has been given by the transferee company
under subsection (1) and the Court has not, on an application made by the dissenting shareholder,
ordered to the contrary, the transferee company shall, after the expiration of one month after the
date on which the notice has been given or, after 14 days after a statement has been supplied to a
dissenting shareholder pursuant to subsection (2) or if an application to the Court by the
dissenting shareholder is then pending, after that application has been disposed of, transmit a copy
of the notice to the transferor company together with an instrument of transfer executed, on behalf
of the shareholder by any person appointed by the transferee company, and on its own behalf by
the transferee company, and pay, allot or transfer to the transferor company the amount or other

consideration representing the price payable by the transferee company for the shares which by
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virtue of this section that company is entitled to acquire, and the transferor company shall
thereupon register the transferee company as the holder of those shares.

(5) Any sums received by the transferor company under this section
shall be paid into a separate bank account, and any such sums and any other consideration so
received shall be held by that company in trust for the several persons entitled to the shares in
respect of which they were respectively received.

(6) Where any consideration other than cash is held in trust by a
company for any person under this section, it may, after the expiration of 2 years and shall before
the expiration of 10 years from the date on which such consideration was allotted or transferred to
it, transfer such consideration to the Official Receiver.

(7) The Official Receiver shall sell or dispose of any consideration
so received in such manner as he thinks fit and shall deal with the proceeds of such sale or
disposal as if it were moneys paid to him in pursuance of section 322.

(8) In this section, dissenting shareholder includes a shareholder
who has not assented to the scheme or contract and any shareholder who has failed or refused to
transfer his shares to the transferee company in accordance with the scheme or contract.

(9) For the purposes of this section, shares held or acquired —

(a) By a nominee on behalf of the transferee company; or

(b) By a related corporation of the transferee company or by a
nominee of that related corporation, shall be treated as held or acquired by the transferee
company.

(10) The reference in subsection (1) to shares already held by the
transferee company includes a reference to shares which the transferee company has contracted to
acquire but that shall not be construed as including shares which are the subject of a contract
binding the holder thereof to accept the offer when it is made, being a contract entered into by the
holder for no consideration and under seal or for no consideration other than a promise by the
transferee company to make the offer.

(11) Where, during the period within which an offer for the transfer

of shares to the transferee company can be approved, the transferee company acquires or
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contracts to acquire any of the shares whose transfer is involved but otherwise than by virtue of
the approval of the offer, then, if
(a) The consideration for which the shares are acquired or
contracted to be acquired (referred to in this subsection as the acquisition consideration) does not
at that time exceed the consideration specified in the terms of the offer; or
(b) Those terms are subsequently revised so that when the
revision is announced the acquisition consideration, at the time referred to in paragraph (a), no
longer exceeds the consideration specified in those terms, the transferee company shall be treated
for the purposes of this section as having acquired or contracted to acquire those shares by virtue
of the approval of the offer.
2. Chapter 50B
Mergers
54. (1) Subject to section 55, mergers that have resulted, or may be expected to
result, in a substantial lessening of competition within any market in Singapore for goods or
services are prohibited.
(2) For the purposes of this Part, a merger occurs if —
(a) 2 or more undertakings, previously independent of one another,
merge;
(b) One or more persons or other undertakings acquire direct or indirect
control of the whole or part of one or more other undertakings; or
(c) the result of an acquisition by one undertaking (the first undertaking) of
the assets (including goodwill), or a substantial part of the assets, of another undertaking (the
second undertaking) is to place the first undertaking in a position to replace or substantially
replace the second undertaking in the business or, as appropriate, the part concerned of the
business in which that undertaking was engaged immediately before the acquisition.
(3) For the purposes of this Part, control, in relation to an undertaking, shall
be regarded as existing if, by reason of rights, contracts or any other means, or any combination
of rights, contracts or other means, decisive influence is capable of being exercised with regard to

the activities of the undertaking and, in particular, by —
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(a) Ownership of, or the right to use all or part of, the assets of an
undertaking; or

(b) Rights or contracts which enable decisive influence to be exercised
with regard to the composition, voting or decisions of the organs of an undertaking.

(4) For the purposes of this Part, control is acquired by any person or other
undertaking if he or it —

(a) Becomes a holder of the rights or contracts, or entitled to use the
other means, referred to in subsection (3); or

(b) Although not becoming such a holder or entitled to use those other
means, acquires the power to exercise the rights derived therefrom.

(5) The creation of a joint venture to perform, on a lasting basis, all the
functions of an autonomous economic entity shall constitute a merger falling within subsection
(2)(b).

(6) In determining whether influence of the kind referred to in subsection
(3) is capable of being exercised, regard shall be had to all the circumstances of the matter and not
solely to the legal effect of any instrument, deed, transfer, assignment or other act done or made.

(7) For the purposes of this Part, a merger shall not be deemed to occur if —

(a) The person acquiring control is a receiver or liquidator acting as

such or is an underwriter acting as such;

(b) All of the undertakings involved in the merger are, directly or
indirectly, under the control of the same undertaking;

(¢) Control is acquired solely as a result of a testamentary disposition,
intestacy or the right of survivorship under a joint tenancy; or

(d) Control is acquired by an undertaking referred to in subsection (8)
in the circumstances specified in subsection (9).

(8) The undertaking referred to in subsection (7)(d) is an undertaking the
normal activities of which include the carrying out of transactions and dealings in securities for its
own account or for the account of others.

(9) The circumstances referred to in subsection (7)(d) are that —
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(a) The control concerned is constituted by the undertaking’s holding,
on a temporary basis, securities acquired in another undertaking; and
(b) Any exercise by the undertaking of voting rights in respect of those
securities, whilst that control subsists —
(i) Is for the purpose of arranging for the disposal, within the
specified period, of all or part of the other undertaking or its assets or securities; and
(ii) Ts not for the purpose of determining the manner in which any
activity of the other undertaking, being an activity that could affect competition in markets for
goods or services in Singapore, is carried on.
(10) In subsection (9), “specified period” means —
(a) The period of 12 months from the date on which control of the
other undertaking was acquired; or
(b) If in a particular case the undertaking shows that it is not reasonably
possible to effect the disposal concerned within the period referred to in paragraph (a), within
such longer period as the Commission determines and specifies with respect to that case.
Requests for Commission to consider anticipated mergers and mergers
56. (1) Section 57 provides for an anticipated merger to be considered by the
Commission on the application of a party to that anticipated merger who thinks the anticipated
merger, if carried into effect, may infringe the section 54 prohibition.

(2) Section 58 provides for a merger to be considered by the Commission
on the application of a party involved in that merger who thinks the merger may infringe the
section 54 prohibition.

(3) The Minister may by regulations provide —

(a) That only such anticipated mergers as are prescribed may be notified to
the Commission under section 57; and

(b) For the procedure to be followed —

(i) By any party making an application under section 57 or 58; and

(i1) By the Commission, in considering such an application.
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Notification of anticipated merger
57. (1) A party to an anticipated merger of the relevant type which applies for
the anticipated merger to be considered under this section shall —
(a) Notify the Commission of the anticipated merger; and
(b) Apply to it for a decision.

(2) Subject to subsections (3) and (5) and sections 60A and 60B, on an

application under this section, the Commission may make a decision as to —
(a) Whether the section 54 prohibition will be infringed by the
anticipated merger, if carried into effect; and
(b) If it will not be infringed, whether it is —
(i) Because of the effect of an exclusion which will apply if the
anticipated merger is carried into effect;
(ii) Because the anticipated merger, if carried into effect, is
exempted from the application of the prohibition under subsection (3); or
(iii) Because a commitment has been accepted pursuant to section
60A.

(3) Where the Commission proposes to make a decision that the section 54
prohibition will be infringed by an anticipated merger, if carried into effect, the Commission shall
give written notice to the party who applied for a decision on the anticipated merger and the party
may, within 14 days of the date of the notice, apply to the Minister for the anticipated merger, if
carried into effect, to be exempted from the section 54 prohibition on the ground of any public
interest consideration.

(4) The decision of the Minister made under subsection (3) shall be final.

(5) Where the Minister exempts an anticipated merger under subsection (3),
the Commission may make a decision under subsection (2)(b)(ii).

(6) The Minister may revoke the exemption of an anticipated merger granted
under subsection (3) if he has reasonable grounds for suspecting that the information on which he
based his decision was incomplete, false or misleading in a material particular.

(7) Subject to subsection (8), where the Commission makes a decision that

an anticipated merger, if carried into effect, will not infringe the section 54 prohibition, the
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Commission may, if it thinks fit, state that the decision shall be valid only for the period it
specifies therein.

(8) Before the expiry of the period referred to in subsection (7), if any, an
application may be made by all parties to the anticipated merger who applied to the Commission
for a decision on the anticipated merger under this section for that period to be extended.

(9) Where an application for an anticipated merger to be considered has
been made to the Commission in accordance with subsection (1) and the anticipated merger is
carried into effect before the Commission makes a decision under subsection (2) in respect
thereof, the application relating to the anticipated merger —

(a) May be treated by the Commission as if it were an application for
the resulting merger to be considered made in accordance with section 58; and

(b) The Commission may make a decision under section 58 in respect
of the resulting merger.

(10) For the purpose of subsection (9), the Commission may make a
decision under section 58(2)(b)(ii) (read with section 58(5)) in respect of the merger referred to in
subsection (9), notwithstanding the exemption was granted by the Minister under subsection (3)
in respect of the anticipated merger.

(11) Notwithstanding subsection (9), the Commission may refuse to make
any decision in respect of a merger referred to therein and require any party involved in the
merger to apply to the Commission for the merger to be considered under section 58(1).

(12) In this section, “an anticipated merger of the relevant type” means an
anticipated merger of the type prescribed by regulations made under section 56(3)(a).

Notification of merger
58. (1) A party involved in a merger which applies for the merger to be considered
under this section shall —
(a) Notify the Commission of the merger; and
(b) Apply to it for a decision.

(2) Subject to subsections (3) and (5) and sections 60A and 60B, on an

application under this section, the Commission may make a decision as to —

(a) Whether the section 54 prohibition has been infringed; and



114

(b) If it has not been infringed, whether that is —

(i) Because of the effect of an exclusion;

(ii) Because the merger is exempted from the prohibition under
subsection (3); or

(iii) Because a commitment has been accepted pursuant to section 60A.

(3) Where the Commission proposes to make a decision that the section 54

prohibition has been infringed, the Commission shall give written notice to —

(a) The party who applied for a decision on the merger; or

(b) In a case where section 57(9) applies, the party who applied for a
decision on the anticipated merger (which was carried into effect) or, where that party no longer
exists, the merged entity, and the party or merged entity so notified by the Commission may,
within 14 days of the date of the notice, apply to the Minister for the merger to be exempted from
the section 54 prohibition on the ground of any public interest consideration.

(4) The decision of the Minister made under subsection (3) shall be final.

(5) Where the Minister exempts a merger under subsection (3), the
Commission may make a decision under subsection (2)(b)(ii).

(6) The Minister may revoke the exemption of a merger granted under
subsection (3) if he has reasonable grounds for suspecting that the information on which he based
his decision was incomplete, false or misleading in a material particular.

(7) A reference in any provision of this Act to an application or a
notification under section 58 shall include a reference to an application or a notification under
section 57 that the Commission treats as an application or a notification under section 58 pursuant
to section 57(9).

3. Competition Commission Singapore
Article
Obtaining confidential advice from CCS
3.18 As noted above, merger parties are required to carry out their own
assessment to decide whether or not to notify their merger situation to CCS. However, to assist
with planning and consideration of future mergers, in particular at the stage when the merger

parties are concerned to preserve the confidentiality of the transaction, CCS is prepared to give
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confidential advice on whether or not a merger is likely to raise competition concerns in
Singapore and therefore whether a notification is advisable, with the necessary qualification that
such advice is provided without having taken into account third party views. Confidential advice
is only available if CCS is satisfied that certain conditions are met. This is so that CCS can
manage its resources appropriately.

Conditions for confidential advice

3.19 Following self-assessment, merger parties may approach CCS for
confidential advice if the following conditions are met.

3.20 First, the merger must not be completed but there must be a good faith
intention to proceed with the transaction, as evidenced to the satisfaction of CCS by the party or
parties requesting the confidential advice.

3.21 Second, the merger must not be in the public domain. In exceptional
circumstances, CCS may consider giving confidential advice in relation to mergers that are no
longer confidential, but the requesting party or parties must provide good reasons why they wish
to receive confidential advice and not proceed with a notification.

3.22 Third, in CCS’ view the merger situation must raise a genuine issue
relating to the competitive assessment in Singapore, so there must be some doubt as to whether or
not the merger situation raises concerns such that notification may be appropriate. For example,
there may be a genuine issue if there is a lack of relevant precedents and therefore CCS’ approach
to the merger situation is genuinely in doubt. On the other hand, there would be no genuine issue
if, for example, both merger parties have an insignificant market presence in Singapore.

3.23 Finally, the requesting party or parties are expected to keep CCS
informed of significant developments in relation to the merger situation in respect of which
confidential advice was obtained, for example, completion date or abandonment of the merger.
Process for confidential advice

3.24 The process for obtaining confidential advice is as follows. As a first
step, the party or parties wishing to request the advice should contact the CCS hotline on 1800-
325 8282, or email CCS at the following email address: ccs_feedback@ccs.gov.sg. In the first
instance, they should provide basic information about the merger, such as the merger parties’

names, sector, overlapping goods or services, timing, evidence of good faith intention to proceed
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with the merger and reasons for seeking the confidential advice. A provisional timeline for the
submission of full information by the requesting party (or parties) and the provision of the advice
by CCS can then be agreed. CCS expects to be able to provide advice within 14 working days of
receipt of all the required information.

3.25 The requesting party is expected to provide information similar to that
required in Form M1 in order for CCS to begin its assessment. Since the process is confidential,
no third party enquiries will be carried out and third party contact details do not need to be
provided. In addition, CCS does not expect to request further information by way of written
questions to the requesting party. In light of this, it is very important that a full and frank account
of the likely competitive effect of the merger in Singapore is provided in the submission to
CCS13

3.26 Based on the information provided, CCS will carry out an internal
assessment of the merger. A meeting may be arranged with the requesting party (or parties),
providing an opportunity for CCS to ask questions and for the requesting party to state its views
on the competitive effect of the merger orally. At the end of the process, CCS will provide a letter
to the requesting party stating whether it considers that the merger is likely to raise competition
concerns in Singapore and whether notification is advisable. Important aspects of confidential
advice

3.27 Confidential advice does not amount to a decision under section 57 or 58
of the Act. As such, confidential advice is not binding on CCS, and in all cases where confidential
advice is given, CCS reserves the right to investigate the merger situation where the statutory test
for doing so is met.

Procedures for Commitments

6.8 Merger parties are encouraged to take the initiative to propose commitments
which they think can appropriately resolve competition concerns that they foresee Oarising from
the merger situation. They can do so at any time during the review process. Section 60A provides
that CCS may accept commitments at any time before making a decision on a merger.

6.19 Please refer to the relevant paragraphs of CCS Guidelines on the Substantive
Assessment of Mergers for more information on CCS’ consideration of appropriate remedies for

mergers.
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Procedures for Directions

6.20 The directions must be in writing and may be given to such person(s) as
CCS considers appropriate.

6.21 Please refer to the relevant paragraphs of CCS Guidelines on Enforcement
pertaining to the procedures which govern the issue of directions.

Enforcement of Directions

6.22 If a direction has not been complied with, CCS may apply to register the
direction with a District Court in accordance with Order 97 of the Supreme Court of Judicature
Act (Cap. 322, R5) Rules of Court. Any person who fails to comply with a registered direction
without reasonable excuse may be found to be in contempt of court. The normal sanctions for
contempt of court apply, i.e. the court may impose a fine or imprisonment. The court may also
make orders to secure compliance with the direction, or to require any person to do anything to
remedy, mitigate or eliminate any effects arising from non-compliance with the direction.

6.23 Please refer to the relevant paragraphs of CCS Guidelines on Enforcement
pertaining to the enforcement of directions.

Directions as to Financial Penalties

6.24 Under section 69 of the Act, CCS may impose a financial penalty if a
merger has infringed the section 54 prohibition and the infringement was committed intentionally
or negligently. A financial penalty may be up to 10% of the turnover of each relevant merger
party in Singapore for each year of infringement for a maximum period of 3 years.

6.25 Generally, CCS prefers structural and (to a lesser degree) behavioural
remedies over financial penalties in order to restore the competitive conditions in the market.
However, in exceptional circumstances, financial penalties may be imposed, for example to
reflect the seriousness of the infringement or to deter future infringements.

6.26 In determining the financial penalty imposed under section 69 of the
Act, CCS will take the following factors into consideration:

1. The seriousness of the SLC;
2. The turnover of the relevant parties in Singapore for the relevant

product and relevant geographic markets where competition is substantially lessened;
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3. The time the merger parties took to carry the infringing merger into
effect and how long the merged entity has been in place; and
4. Other relevant factors, e.g. deterrent value, the presence or absence
of any aggravating or mitigating factors.
Exclusions in the Fourth Schedule
7.1 The section 54 prohibition does not apply to the mergers specified in the
Fourth Schedule to the Act, namely:
1. Any merger:
1.1 Approved by any Minister or regulatory authority pursuant to
any requirement for such approval imposed by any written law;
1.2 Approved by the Monetary Authority of Singapore pursuant to
any requirement for such approval imposed under any written law; or
1.3 Under the jurisdiction of another regulatory authority under any
written law relating to competition, or code of practice relating to competition issued under any
written law.
2. Any merger involving any undertaking relating to any of the
following specified activity as defined in paragraph 6(2) of the Third Schedule of the Act:
2.1 The supply of ordinary letter and postcard services by a person
licensed and regulated under the Postal Services Act (Chapter 237A);
2.2 The supply of piped potable water;
2.3 The supply of wastewater management services, including the
collection, treatment and disposal of wastewater;
2.4 The supply of scheduled bus services by any person licensed and
regulated under the Public Transport Council Act (Chapter 259B);
2.5 The supply of rail services by any person licensed and regulated
under the Rapid Transit Systems Act (Chapter 263A); and
2.6 Cargo terminal operations carried out by a person licensed and

regulated under the Maritime and Port Authority of Singapore Act (Chapter 170A).
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3.  Any merger with net economic efficiencies where the economic
efficiencies arising or that may arise from the merger outweigh the adverse effects due to the SLC

in the relevant market in Singapore.
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1. Law of Malaysia ACT 125, Companies ACT
Prohibition of carrying on business with fewer than statutory minimum of
members
36. If at any time the number of members of a company (other than a company
the whole of the issued shares of which are held by a holding company) is reduced below two and
it carries on business for more than six months while the number is so reduced, a person who is a
member of the company during the time that it so carries on business after those six months and is
cognizant of the fact that it is carrying on business with fewer than two members shall be liable
for the payment of all the debts of the company contracted during the time that it so carries on
business after those six months and may be sued therefor, and the company and that member shall
be guilty of an offence against this Act if the company so carries on business after those six
months.
Penalty: *Two thousand ringgit. Default penalty.
Restrictions on appointment or advertisement of director
123. (1) A person shall not be named as a director or proposed director in the
memorandum or articles of a company or in a prospectus or a statement in lieu of prospectus,
unless before the registration of the memorandum or articles or the issue of the prospectus or the
lodging of the statement in lieu of prospectus (as the case may be) he has by himself or by his
agent authorized in writing for the purpose—
(a) Signed the memorandum for a number of shares not less than his
qualification, if any;
(b) Signed and lodged with the Registrar an undertaking in writing to take
from the company and pay for his qualification shares if any;
(¢) Made and lodged with the Registrar a statutory declaration to the effect
that a number of shares, not less than his qualification, if any, is registered in his name; or (d) (in

the case of a company formed or intended to be formed by way of reconstruction of another
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corporation or group of corporations or to acquire the shares in another corporation or group of
corporations), made and lodged with the Registrar a statutory declaration that he was a
shareholder in that other 196 Laws of Malaysia ACT 125 corporation or in one or more of the
corporations of that group, and that as a shareholder he will be entitled to receive and have
registered in his name a number of shares not less than his qualification, by virtue of the terms of
an agreement relating to the reconstruction.

(2) Where a person has signed and lodged an undertaking to take and pay
for his qualification shares, he shall, as regards those shares, be in the same position as if he had
signed the memorandum for that number of shares.

(3) The foregoing provisions of this section shall not apply to—

(a) a company not having a share capital;

(b) a private company; or

(c) A prospectus or a statement in lieu of prospectus issued or lodged
with the Registrar by or on behalf of a company or to articles adopted by a company after the
expiration of one year from the date on which the company was entitled to commence business.

(4) Every person shall before he is appointed a director of a company
make and lodge with the Registrar and the Official Receiver a statutory declaration in the form
prescribed by regulations that he will not be acting in contravention of sections 125 and 130 and
that he consents to act as a director of the company.

Approval of company required for issue of shares by directors

132D. (1) Notwithstanding anything in a company’s memorandum or articles,
the directors shall not, without the prior approval of the company in general meeting, exercise any
power of the company to issue shares.

(2) Approval for the purposes of this section may be confined to a particular
exercise of that power or may apply to the exercise of that power generally; and any such
approval may be unconditional or subject to conditions.

(3) Any approval for the purposes of this section shall continue in force
until—

(a) The conclusion of the annual general meeting commencing

next after the date on which the approval was given; or
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(b) The expiration of the period within which the next annual
general meeting after that date is required by law to be held,

Whichever is the earlier; but any approval may be previously revoked or varied
by the company in general meeting.

(4) The directors may issue shares notwithstanding that an approval for
the purposes of this section has ceased to be in force if the shares are issued in pursuance of an
offer, agreement or option made or granted by them while the approval was in force and they
were authorized by the approval to make or grant an offer, agreement or option which would or
might require shares to be issued after the expiration of the approval.

(5) Section 154 shall apply to any resolution whereby an approval is
given for the purposes of this section.

(6) Any issue of shares made by a company in contravention of this
section shall be void and consideration given for the shares shall be recoverable accordingly.

(6A) Notwithstanding subsection (1), the directors of a company shall
not be required to obtain the prior approval of the company in a general meeting to issue shares
where the said shares are to be issued as consideration or part consideration for the acquisition of
shares or assets by the company and members of the company have been notified of the intention
to issue the said shares at least fourteen days before the date of the issue of the said shares.

(6B) For the purpose of subsection (6A), members of the company are
deemed to have been notified of the intention to issue shares of the company if—

(a) A copy of the statement explaining the purpose of the intended
issue of shares has been sent to every member at his last known address according to the register
of members; and

(b) The copy of the statement has been advertised in a national
language and an English language newspaper circulating generally throughout Malaysia.

(7) Any director who knowingly contravenes, or permits or authorizes
the contravention of, this section with respect to any issue of shares shall be liable to compensate
the company and the person to whom the shares were issued for any loss, damages or costs which

the company or that person may have sustained or incurred thereby; but no proceedings to recover
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any such loss, damages or costs shall be commenced, notwithstanding the provisions of the
Limitation Act 1953, after the expiration of three years from the date of the issue.
(8) This section shall not apply to any issue of shares of a company

before—

(a) The beginning of the annual general meeting commencing next
after the commencement of this section; or

(b) The expiration of the period within which the next annual
general meeting after the commencement of this section is required by law to be held,

Whichever is the earlier.
2. COMPETITION ACT 2010

Interpretation
2. In this Act, unless the context otherwise requires—

“Agreement” means any form of contract, arrangement or understanding,
whether or not legally enforceable, between enterprises, and includes a decision by an association
and concerted practices;

“Chairman” means the Chairman of the Commission appointed under the
Competition Commission Act 2010 [Act 713];

“Commission” means the Competition Commission established under the
Competition Commission Act 2010;

“Commission officer” has the same meaning assigned to it in the Competition
Commission Act 2010;

“concerted practice” means any form of coordination between enterprises
which knowingly substitutes practical co-operation between them for the risks of competition and
includes any practice which involves direct or indirect contact or communication between
enterprises, the object or effect of which is either—

(a) To influence the conduct of one or more enterprises in a market; or

(b) To disclose the course of conduct which an enterprise has decided to
adopt or is contemplating to adopt in a market, in circumstances where such disclosure would not

have been made under normal conditions of competition;
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“consumer” means any direct or indirect user of goods or services supplied by
an enterprise in the course of business, and includes another enterprise that uses the goods or

services thus supplied as an input to its own business as well as a wholesaler, a retailer and a final

consumer;

“direction” means a direction given by the Commission under Part III or Part
IV of this Act;

“document” has the same meaning assigned to it in the Evidence Act 1950
[Act 56];

“dominant position” means a situation in which one or more enterprises
possess such significant power in a market to adjust prices or outputs or trading terms, without
effective constraint from competitors or potential competitors;

“enterprise” means any entity carrying on commercial activities relating to
goods or services, and for the purposes of this Act, a parent and subsidiary company shall be
regarded as a single enterprise if, despite their separate legal entity, they form a single economic
unit within which the subsidiaries do not enjoy real autonomy in determining their actions on the
market;

“goods” means property of every kind, whether tangible or intangible and
includes—

(a) All kinds of movable property;

(b) Buildings and other structures;

(c) Vessels and vehicles;

(d) Utilities;

(e) Minerals, trees and crops, whether on, under or attached to land or not;

(f) Animals, including fish; and

(g) choses-in-action;

“Horizontal agreement” means an agreement between enterprises each of
which operates at the same level in the production or distribution chain;

“Infringement” means an infringement of any prohibition under this Act;

“market” means a market in Malaysia or in any part of Malaysia, and when

used in relation to any goods or services, includes a market for those goods or services and other
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goods or services that are substitutable for, or otherwise competitive with, the first-mentioned
goods or services;
“Minister” means the Minister charged with the responsibility for domestic
trade and consumer affairs;10 Laws of Malaysia ACT 712
“Price” includes any form of consideration given in return for any goods or
services of any kind, whether such consideration has actually been given or is advertised or stated
as being required to be given in exchange for such goods or services;
“Prohibition” means any prohibition under this Act;
“Publish”, where no mode is specified, means to publish in any form or
manner as may be determined by the Commission;
“Supply” includes—
(a) In relation to goods, the supply and resupply, by way of sale, exchange,
lease, hire or hire-purchase of the goods; and
(b) In relation to services, the provision by way of sale, grant or conferment
of the services; “this Act” includes any subsidiary legislation made under this Act;
“Vertical agreement” means an agreement between enterprises each of which
operates at a different level in the production or distribution chain.
Abuse of dominant position is prohibited
10. (1) An enterprise is prohibited from engaging, whether independently or
collectively, in any conduct which amounts to an abuse of a dominant position in any market for
goods or services.
(2) Without prejudice to the generality of subsection (1), an abuse of a
dominant position may include—
(a) Directly or indirectly imposing unfair purchase or selling price or
other unfair trading condition on any supplier or customer;
(b) Limiting or controlling—
(i) Production;
(ii) Market outlets or market access;16 Laws of Malaysia ACT 712
(iii) Technical or technological development; or

(iv) Investment, to the prejudice of consumers;
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(¢) Refusing to supply to a particular enterprise or group or category
of enterprises;

(d) Applying different conditions to equivalent transactions with other
trading parties to an extent that may—

(1) Discourage new market entry or expansion or investment by
an existing competitor;

(ii) Force from the market or otherwise seriously damage an
existing competitor which is no less efficient than the enterprise in a dominant position; or

(iii) Harm competition in any market in which the dominant
enterprise is participating or in any upstream or downstream market;

(e) Making the conclusion of contract subject to acceptance by other
parties of supplementary conditions which by their nature or according to commercial usage have
no connection with the subject matter of the contract;(f) any predatory behavior towards
competitors; or

(g) Buying up a scarce supply of intermediate goods or resources
required by a competitor, in circumstances where the enterprise in a dominant position does not
have a reasonable commercial justification for buying up the intermediate goods or resources to
meet its own needs.

(3) This section does not prohibit an enterprise in a dominant position
from taking any step which has reasonable commercial justification or represents a reasonable
commercial response to the market entry or market conduct of a competitor.

(4) The fact that the market share of any enterprise is above or below any
particular level shall not in itself be regarded as conclusive as to whether that enterprise occupies,

or does not occupy, a dominant position in that market.
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